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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Via a Satement of Problem received by the Authority on"™7February 2011,
Mr Austin claims that he was unjustifiably dismidseffective from on or about 21
August 2009. The circumstances of the alleged disahiinvolved Mr Austin being
suspended from his employment, pursuant to a poovisn his employment
agreement (clause 17), due to an absence from setating to an off-work accident
that occurred on or about"4January 2009. Mr Austin also claims that he was
disadvantaged in his employment by the unjustiietions of his employer, Silver
Fern Farms Limited (SFFL). Several grounds are ack@ regarding this claim,
largely related to the suspension from employmentm@dical grounds and matters
leading up to that, pertaining to Mr Austin’s injuaind the management of the overall

circumstances.

[2] In the Satement in Reply received by the Authority on 2’3February 2011,
SFFL says that Mr Austin has raised his personal/gnce(s) outside the 90 days



2
limit required by s.114(1) of the Employment Redas Act 2000 (the Act)

and the company does not consent to the raisinfpeofyrievance(s) outside of the

limited time.

[3] The outcome of a conference call convened teyAhthority on 1f March

2011 was that the parties agreed that the preliypimatter pertaining to the 90 days

issue should be determined on the papers. The Atythwas received the following

documents for consideration (along with the origa@uments) accordingly:

(@) An amended Statement of Problemth an attached sworn affidavit and
supporting documents for Mr Austin, and written isugsions.

(b) A Statement in Repliy response to the amended Statement of Problemg alo

with written submissions for SFFL.

[4] The issue to be determined by the Authorityvisether a personal grievance
has been raised within the 90 days required by4sdflthe Act or, if not; whether
leave should be granted on the basis that excgptawrcumstances exist pursuant to
s.114(4) and s.115 of the Act.

Background

[5] Mr Austin was employed by SFFL as a seasonabhtmgorker at the
company’s Te Aroha meat processing plant. &da@nuary 2009, Mr Austin incurred
an out-of-work injury while engaging in go-carti(tie first injury)* Mr Austin was
not incapacitated by this injury and he continueddrry out his normal employment
related duties until he incurred a further injutywerk on 13" January 2009. Upon
attending a doctor on 9January 2009, Mr Austin was found to be fit foighit
duties” on a limited basis. It appears that he wdrlatermittently until some time in
late April or early May 2009, when it seems thatwes unable to work at all. A
dispute arose in regard to whether the secondyinjas work related or whether it
was directly related to the first injury, as firstorded within a letter dated 2April
2009 from SFFL to Mr Austin.

[6] The evidence of Mr Austin is that in early M2909, he had a meeting with
the Plant Manager of the Te Aroha facility, Mr KelD’'Carroll. Mr Austin was

L A letter dated 2% April 2009 from SFFL to Mr Austin informs that thy-carting accident happened
on 11" January 2009, but given the overall evidence émee more probable that it wa¥ danuary
20009.
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accompanied by a representative from the unionAlvstin says that the purpose of

the meeting was to decide what should happen dubedact that he could not
continue to work. | get the impression from Mr Ao evidence that at the time of
this meeting, he was not being paid, or anticipatedbeing paid, apparently due to
the fact that he had not been incapacitated (tirem¢gard to the accident on 3
January 2009. Mr Austin says that SFFL did not pttieat his subsequent inability to
work was caused by that accident. He alleges thavds told by Mr O’Carroll that
his back injury, and the consequent inability torkyovas the result of the go-cart
injury incurred outside working hours. The furtledence of Mr Austin is that Mr
O’Carroll told him that he would be “better off” ing on accident compensation

related to the off-work injury.

[7] Mr Austin visited a doctor on"6May 2009. The medical certificate of this
date records that he was “transferred to ACC inj(Ref: WL 28160),” which |
understand to mean, that Mr Austin would receiveidsnt compensation payments

related to his go-kart injury.

[8] The evidence of Mr Austin is that he met wittr &’Carroll on 8" May 2009

and was asked to sign a letter of the same dae@edimane content being:

Re. Transfer of ACC claim WL28119 SFF to ACC claMh 28160

To whom it may concern.

This letter is to notify Silver Fern Farms thah&ve withdrawn my ACC claim
WL28119 SFF and transferred it to ACC claim WL28166t work related.

Mr Austin says that he signed this letter witholtaining any advice as to the

appropriateness of his actién.

[9] Mr Austin was subsequently referred by his AC&e manager to Dr Chris
Milne; he examined Mr Austin orf'sJune 2009 and prepared a comprehensive report.
Relevant to the dispute that has arisen, Dr Migwdrds in his report to the ACC case

manager, that:

3. It is likely that a specific work related acanie€aused this physical injury on
13-01-09. There may have been some minor triggdrorg the accident of
04-01-09 but essentially he was able to perforrhiall normal work duties
prior to 13-01-09 and, on balance, | would concltidg the majority of the
trauma occurred on that date. You may wish to erptbis issue in more
detail with his employer. That is the story astedicto me today.

2 The Authority understands that SFFL is a parttheaccredited employer programme in partnership
with ACC in that the company takes responsibilir fmanaging their own workplace injury
management including the management of employek retated claims.
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[10] As a result of Dr Milne's report, Mr Austin ceived a letter dated %2

June 2009 from the ACC case manager. Mr Austinimfasmed that his entitlements
to accident compensation payments, based on thaaduary 2009 injury, would
cease on'BJuly 2009. In case there is any doubt, it is appate for it to be recorded
that the Authority does not have any jurisdictiorregard to Mr Austin’s ACC issues,
appropriately, that is a matter for due processeumioe Accident Compensation Act
2001. | note that via a letter dated®2Bily 2009, Mr Austin’s application for a review
of the decision to cease paying him was to be densd by an independent reviewer.
The Authority is unaware of the outcome of thateev Also, there is no evidence in
regard to if and/or when, Mr Austin may have bdetofwork again.

[11] Relevant to the matter before the Authority,that via a letter dated 21
August 2009, from Mr O’Carroll, Mr Austin was infoed that:

This letter is to formally notify you that due towybeing unable to attend work due to
your non-work injury we have suspended your sesvateSilver Farms Te Aroha site
until further notice. All your entittements owingilivbe paid out to you, however
once you are fit to return you will be reinstatedhie employee list with all services.
Under CEC clause 17(c) as follows:

* Workers who are unable to work due to injury oks&ss and who have a
medical certificate to that effect shall continaéhbld their start date ranking

Hence if you are off work for a period exceedingrfaveeks for a non work injury or
sickness your employment will be suspended (terrad)auntil such time as you are
medically certified as fit to resume work. Thistéetis a formal notice of your
termination, [sic] on behalf of the Company | hdapesee you in the new season and
wish you a full recovery of [sic] your injury.

[12] The evidence of Mr Austin is that upon redeigvthe above letter, he spoke to
his union about the situation, but was informed thare was nothing that could be
done. Mr Austin says that on or abolt May 2010, he instructed a lawyer to assist
him. But he appears to be mistaken about that deteyn 8 February 2010, his
current barrister, Mr Hope, wrote to SFFL on belolMr Austin, requesting that the
company provide all information relating to Mr Aus$ injuries and the

suspension/termination of his employment.

[13] SFFL duly provided the relevant material amdong it was a handwritten file

note dated 29 June 2009: thus:

Bob
Claimant withdrew our claim so whilst ACC droppihgn and telling him its ours
that is not our concern. File away. R.
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I will return to the purported relevance of thigean due course.
Theraising of a personal grievance

[14] Via a letter dated 28March 2010, Mr Hope raised two personal grievances
on behalf of Mr Austin. It is alleged that SFFL usijifiably disadvantaged Mr Austin

in his employment by suspending him from his emplegt on 21 August 2009 and

by failing to pay him compensation, as an accredaeployer, for a work place
injury, and/or there was a failure to not advise Alistin of the company’s decision
not to pay him compensation. It is further alledgldt Mr Austin was unjustifiably
dismissed on Z1August 20009.

[15] A prompt response was made by SFFL, via afetated 28 March 2010. In
summary, the position of the company is that itsdoet accept that the personal
grievance was raised within the 90 days required.t4 of the Act; and further,
SFFL says that: [*... the substantive reasons giventiie claim of unjustified
dismissal are irrelevant to the ending of Mr Austiemployment with Silver Fern

Farms Limited.”
Analysisand Conclusions

[16] The germane provisions of s.114 of the Actvde that:

Q) Every employee who wishes to raise a personal/@nce must, subject to
subsections (3) and (4), raise the grievance tighor her employer within
the period of 90 days beginning with the date ohictv the action
alleged to amount to a personal grievance occlwrathme to the notice of
the employee, whichever is the later, unless thel@yer consents to the
personal grievance being raised after the expimaif that period.

2) For the purposes of subsection (1), a grievéca&ised with an employer as
soon as the employee has made, or has taken addesosteps to make, the
employer or a representative of the employer aviheg the employee
alleges a personal grievance that the employeéswiae employer to address.

3) Where the employer does not consent to theopatgyrievance being raised
after the expiration of the 90-day period, the Eyge may apply to the
Authority for leave to raise the personal grievaafter the expiration of that
period.

4) On an application under subsection (3), thahéuity, after giving the
employer an opportunity to be heard, may grantdesccordingly, subject to
such conditions (if any) as it thinks fit, if theithority -
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€) is satisfied that the delay in raising thespaal grievance was
occasioned by exceptional circumstances (which imelyde any 1
or more of the circumstances set out in sectid);ldnd
(b) considers it just to do so.

Wasthe personal grievance raised within 90 days?

[17] The argument for Mr Austin centres around sahisn (1) of s.114 in relation
to the 90 days time limit, beginning with the date which the action alleged to

amount to a personal grievance occurred “or camthdonotice of the employee,

whichever is the later ...” (emphasis added). It is submitted that it was &'

February 2010 that the action alleged to amourat personal grievance came to the
notice of Mr Austin, when his lawyer obtained tHeramentioned file note, as the
result of the request for relevant information fr&RFL. As already mentioned, Mr
Hope wrote to SFFL on"BFebruary 2010 and while the letter was faxedeénss
unlikely that the company would have respondedstree day. The evidence of Mr
Austin is that: Slver Fern Farms wrote back and provided a large amount of
material.” It seems more probable that the file note in ¢paeswould have come to
the notice of Mr Austin some time aftef &ebruary 2010. But in any event, | find
that the file note in question does not have angiquéar relevance in regard to
making Mr Austin aware that he had grounds to raigpersonal grievance. Rather, |
conclude that there are two possible dates thaesamnce may have arisen. Firstly, it
strikes me that the actions of SFFL in persuadingAdstin to effectively “sign
away” his accident claim against SFFL df ay 2009, may be a matter that could
be subjected to further scrutiny. The second daét it could be argued that a
personal grievance arose, relates to the lettexddaf' August 2009, whereby Mr
Austin was informed that his employment was “susigel/ terminated.” In regard to
the later date, Mr Austin was required to raiseesspnal grievance by on or about
20" November 2009; depending on when he received dtter Idated 21 August
2009, and thereby obtained the requisite knowledfygotential grounds for a

personal grievance.

[18] As Mr Austin did not raise a personal grieve(®) until 28 March 2010, it
follows that | must find that the personal grievaneas not raised within the 90 days
required by s.114(1) of the Act.
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Was the delay in raising the personal grievance occasioned by exceptional
circumstances?

[19] The submissions for Mr Austin do not make amference at all to the
possibility that any exceptional circumstances #hdée considered by the Authority.
Nonetheless, there is an obligation under s.11d{4he Act for the Authority to
consider the possibility that the delay in the irgsthe personal grievance, was
“occasioned by exceptional circumstances” which nmyude one or more of the
circumstances set out in s.115. But, unfortundtmlyr Austin, his circumstances do
not fit within any of the criteria (a—d) of s.116the Act?

[20] In conclusion, | have to say that | am somewtnaubled by the action of
SFFL in regard to the plant manager, Mr O’Carrpkrsuading Mr Austin to sign
away his claim in regard to the work place accidiat occurred on 3January
2009, and the rather cavalier tone of the notemedeto earlier. Indeed, it strikes me
that if Mr Austin had been properly advised, thécome for him may have been
different; given the medical view (of Dr Milne),ahthe injury was work related. If
indeed this is so, then it seems that Mr Austin haye been entitled to be paid by
SFFL. However, Mr Austin says that when he becamara of the suspension /
termination of his employment, he did consult witls union and was advised that
there was nothing that could be done for him. Whitannot say for sure, it does
seem to me that if the union had looked into theral circumstances of Mr Austin,
perhaps a different conclusion may have been reacNenetheless, there is no
evidence that Mr Austin made any “reasonable asaremts” for the union to raise a

grievance on his behalf, as is required to sagisk¢5(b) of the Act.
Deter mination

[21] For the reasons set out above, | find thatAdstin did not raise a personal
grievance within the 90 days required by s.114{1he Act. And pursuant to s.114(4)
and s.115 of the Act, | cannot find any exceptianiedumstances that allow leave to

be granted for Mr Austin to raise a personal gneea The application is declined.

% The Te Aroha Collective Employment Agreement 2008-2009 (at clause 36) provides a compliant
explanation concerning the resolution of employmetationship problems.
4 SeeMelville v Air New Zealand Limited [2010] NZCA 563.



Costs: As SFFL was represented by the company’'s Groupl@mpent Relations

Manager, the matter of costs is not an issue.

K J Anderson
Member of the Employment Relations Authority



