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COSTS DETERMINATION OF THE AUTHORITY

The application

[1] In the determination dated 6 April 2002, | foune #pplicants’ dismissals were justified and
invited the parties to attempt to resolve the isgusosts between them.

[2] The applicants have filed a challenge to the deteation and Mr Pollock, on behalf of his
client, has advised that the parties’ respectiwensel had not discussed costs prior to the filihg o
the challenge, nor had the respondent decided whtilseek costs.

The claim for costs

[3] Counsel for the respondent now advises that hestcbeeks a reasonable contribution to its
costs in defending its actions before the Authorif9n behalf of his client, Mr Pollock seeks a

contribution of $6,000.00 plus GST based on twosdaseparation and two days engaged in the
Authority’s investigation meeting. He also seeRS&00 in disbursements and a further $500.00
for executive time expended in preparing the defeard assisting the Authority at the investigation
meeting. The total sought by the respondent 858600 plus GST.

[4] Relying onOkeby v Computer Associates (NZ) Limif@894] 1IERNZ 613 Mr McKenzie
adopts a multiplier approach to arrive at a notiawst of $4,500.00. He then submits that a
reasonable contribution to those costs would b@3RBO0 which he points out c®nsistent with the
general unofficial tariff of $1,500.00 per day hetAuthority
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[5] On behalf of the applicants, counsel disputes firapriateness of the respondent’s
claims for disbursements on the ground that givendocuments produced for the investigation
meeting, $250.00 is excessive. He also opposeddhme for executive time because the executives
appeared as witnesses for the respondent, havdanoied the standard witness expenses and that
the HR manager’s input to the defence was partpardel of her duties in performing a senior
human resources role.

[6] Finally, counsel submits that the applicants doaigéct to costs in the Authority being fixed
but that such costs do not become payable untithléenge is determined. The respondent has not
opposed the submission.

Legal Principles

[7] The matters to be weighed in coming to a deaisin costs are well established and have been
thoroughly canvassed PBO Limited v Da CruAC2/05, a decision of the full Court. In delivegin
the judgment her Honour Judge Shaw stidre is nothing wrong in principle with the Authgis

tariff based approach so long as it is not applied rigid manner without regard to the particular
circumstances of the case

[8] Previously, if adopting a tariff approach, thathority was guided by the principles set out in
Harwood v Next Homes L{@003] 2 ERNZ 433. At that time the average cagara for a day in

the Authority lay between $1,000 and $1,500.00e average cost award has risen and Department
of Labour figures up to 30 June 2005 now lie in$BeD00 - $2,500.00 range.

Discussion

[9] Counsel for each party agrees that there areexicaordinary issues relating to the other
party’s behaviour which the Authority needs to ¢desin a costs setting. Both conducted their
cases in a straight forward manner and witneseratits and closing submissions were devoid of
irrelevant material.

[10] The Authority’s investigation effectively ocpied some eight hours spread over two days and
was relatively uncomplicated in terms of the faats the legal issues.

[11] While it is customary for the Authority to ceider an application for disbursements, its task,
on this occasion, is hindered by the lack of a itketaanalysis of how the disbursements were
incurred.

Determination

[12] Having considered counsel’s submissions inlidjet of the legal principles I think it just to
award the respondent the sum of $2,750.00 as &lmatidn to its reasonably incurred costs.

[13] Further, | award the sum of $100.00 as a doution towards disbursements. | decline to
make an award for executive time.

[14] The applicants are ordered to pay the respunithe above sums however, the order is stayed
pending the Court’s determination of the applicacisllenge to the Authority’s determination.

Paul Montgomery
Member of Employment Relations Authority



