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I ntroduction

1. Ms Anna Andrews claims that her resignation from éimployment of the respondent,
Blue Sky Wireless Limited (“Blue Sky”) constituteal constructive dismissal as a
result of ongoing concerns over her being paid tleas the minimum wage, not being
paid for sick leave and abusive treatment by herageng director. Blue Sky accepts
that Ms Andrews was not paid in accordance withMir@dmum Wage Act 1983 or the
Holidays Act 2003 on occasions, but claims thawas attempting to remedy this
situation before Ms Andrews left and that she synfplled to comprehend that Blue
Sky was genuinely trying to resolve matters with. hi denied all claims of abusive

or aggressive behaviour.

The Facts

2. Blue Sky operates as an agent for Telecom, seltsmgellular phones and other

services. Ms Andrews was employed by it on 20 @eta2003 in a direct sales
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capacity. She originally started as a salariedketoon $33,000 per year, but this
changed at her instigation on 2 February 2004valt agreed that as it would take time
for the commissions to come through then she wdedoaid her normal salary in
February, as well as the new commission rateshitrmonth. That effectively meant
that Ms Andrews was paid twice in respect of thierkary period. Accordingly it was
agreed in the new employment agreement that this wauld be treated as a bond,
which would be written off in full if Ms Andrews &yed in Blue Sky’'s employment
until 1 August 2005. The agreement further prodideat if Ms Andrews resigned
between 1 August 2004 and 31 January 2005, shedveowg (and have to repay) Blue
Sky the sum of $1,832.76.

The agreement also provided that her salary wasdbars a 40 hour working week and
that she was required to attend to her work dutiegng the business’s normal hours
of operation, which were Monday to Friday betweeB08m and 5.30pm. Ms

Andrews did not accept that she had to undertakmirastrative duties such as

answering the phone when she was on a commisssig, lagespite the clear terms of
the agreement. | do not accept that Ms Andrewsewas told that people could leave
for the day once they had achieved their dailyatr@nd that some did. Ms Andrews,
however, believed that she could come and go aplslased, particularly if she met

her sales targets. This she did, which causedgmhin the office.

Ms Andrews’ manager, Mr Peter Bowers, and the miaigagjrector of Blue Sky, Mr
James Collins, determined to meet with all staffasately on 26 May to deal with
their concerns over such administrative mattersaasng all staff out at lunch at the
same time. They therefore set up break and lunsters. For the reasons given

above, Ms Andrews did not consider that this was fa

This meeting also occurred at a time when Ms Andrbad had significant sick leave
and she knew that this would affect her earninggher next month. | accept that
during the meeting Mr Collins became frustrated dhdt frustration upset Ms
Andrews, as Mr Collins was the boss and is a follgeérsonality. | accept that to an
unconfident young woman like Ms Andrews, Mr Collimehaviour in that meeting
could have been seen as over-bearing. What MseMsdcould see but could not

explain clearly to her managers was that undercttmamission-based structure, she
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stood the risk of having little or no earnings lieshad a bad month, but yet she was
expected to spend time that could otherwise be tspanobtaining sales doing
administrative work. On the other hand, Blue Skiyianagers were clear that Ms
Andrews’ agreement provided that although she waisl gommission only, her
agreement provided for her to do her share of tmimstrative work in the office.
They were unaware of the risk that this commisgioly payment structure placed on
Blue Sky, in that it might find itself in breach tfe Minimum Wage Act should Ms

Andrews’ sales in any one month be particularly.low

Ms Andrews was still upset the next day. She we@see Mr Collins and told him that
she did not think the way he talked to her at tleeting was right. Ms Andrews was
in tears. Mr Collins said he apologised if he batl or done anything that had caused
offence. Mr Collins then checked with Mr Bowers he thought he had been
threatening or abusive during the meeting, and Mw&s told him that he did not
think he had been. Mr Collins decided that he wdad careful in his interactions with

Ms Andrews in the future.

However, the parties’ perceptions of what Ms Andsevas actually required to do in
terms of administrative work was never resolveds Ahdrews continued to believe
that she was not required to do such work althaalgh did in fact do it. It did not,

however, help her state of mind about her job.

Ms Andrews’ concerns about the commission structamae to fruit in June, as her
pay was greatly reduced to that previously andast fvas below the minimum wage
for the two pay periods in that month. This exhated Ms Andrews’ financial
difficulties.

Also in late June, Ms Andrews’ cousin left the eayphent of Blue Sky under
something of a cloud. While Mr Collins and Mr Bawenet with Ms Andrews to
discuss this event, Ms Andrews was reassured ffegawvas not being held in any way
accountable for what had occurred and all partigee that those matters should be
kept confidential and not discussed at work. Famtiore, any dealings relating to Ms

Andrews’ cousin were to be dealt with directly by Bbowers.
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| do not accept that Mr Collins or Mr Bowers madm fof Ms Andrews’ cousin or
other members of her family, or Ms Andrews hersalfhired a private investigator to
investigate Ms Andrews’ family. Other than Ms Aedss’ claims, there is no direct
evidence that any of these events took place aedefttre, on the balance of
probabilities, | find that they did not take placés Andrews is a very emotional
person and given the stress she was under at Wooksider that her recall of events,
in particular in relation to when meetings weredh&las less likely to be accurate than

the recall of her managers, Messrs Bowers androlli

Despite being entitled to five days’ sick leaveeafsix months’ employment, Ms

Andrews was not paid for the five days she took Bave for in May and June.

Ms Andrews had to leave work early on 13 July beeanf car problems. On 14 July
she told Mr Bowers that she had no money for petrédbod and could not get to work
until the next day. Mr Bowers and Mr Collins warencerned about Ms Andrews’
leave. Mr Bowers requested a formal interview vhdr by email and noted that if

Blue Sky was not satisfied with the outcome a wagretter could be issued.

Ms Andrews responded to Mr Bowers stating thatdidenot feel comfortable being
alone in a room with him and Mr Collins due to lgefattacked” last time. Given that
she was unable to arrange a support person, sgestag a meeting the next day. She
also noted that she had a few concerns she wdwddidi raise as well. Mr Bowers
responded by suggesting a time of 3.30 for the imgetin the meantime, Mr Bowers
approached Ms Andrews and told her that the matéer not that serious. They then
had a quick chat over a cup of coffee. Ms Andrewdained why she did not want to
meet with Mr Collins. Accordingly, Mr Bowers andsM\ndrews had a meeting later
that day. The leave issue could not be discudss=d however, as Mr Bowers did not

have all the information at that time.

The full meeting was not in fact held until 22 Julfyhe main focus of that meeting
was Ms Andrews’ concerns about the level of her, payich was again very low on
15 July. This is the first time this issue wasdily raised with Mr Collins. It was at

this time that Mr Collins told her that he couldt see that there could be a problem
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with someone who was earning approximately $37 ©8&0year, but that he would

look into the matter.

Ms Andrews was very upset about what she claimetetanvestigations into her
family, including her cousins and other relatiwebjch was troubling her greatly. Mr
Collins made it clear that there were no invesiigest being undertaken by Blue Sky
and that it did not want her to leave. Ms Andraves granted stress leave for the next
few days and she asked how much it would cost inéedve. There was reference
made to the bond amount, but Mr Collins told hext tihat would not be enforced if

Ms Andrews wanted to leave.

Blue Sky agreed to look at topping up her wagesrgrliemmissions were low in any
given period. Mr Collins also denied telling std#ibt Ms Andrews was fat and lazy.
The end result of the meeting was that Mr Collind 8r Bowers agreed to look into

Ms Andrews’ concerns and get back to her.

The three protagonists met again on 27 July. fiilme Ms Andrews was assisted by a
co-worker. The first issue to be dealt with was men-attendance at work earlier that
month. Ms Andrews’ explanation concerned her mom®plems. Mr Bowers said

that she had no right to take leave without penmmsand needed to apply for leave in
the future. Ms Andrews responded by saying shieve she could come and go as
she pleased because she was on commission. MrrBowéed that her agreement
required her to work 40 hours per week. After djparnment of some five minutes

or so, Mr Collins advised Ms Andrews that no actieould be taken about the leave

issue, but that leave would need to be appliedhftne future.

Ms Andrews then raised the issue of her not beaid phe minimum wage over the
last six weeks. She relied on the Department dbluawebsite for information to that

effect, which she showed to Messrs Bowers and i@l

Ms Andrews indicated that she did not believe shé heen paid the minimum wage
for the last two months. After it was made clearMr Collins that it was not the

average over the year but the average each palydagdaunted, Mr Collins understood
that there had been underpayments. The partiasaet on to discuss how this could

be rectified. At this point Ms Andrew’s co-workeit the meeting.
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Mr Collins estimated that the figure owing was ard$560. Mr Collins asked Ms
Andrews what a fair settlement price would be. réhgas a discussion about the cost
of getting Ms Andrews’ car back on the road and@ailins then suggested that the
sum of $1,000 might be fair. Ms Andrews stood ley Wiew that she only wanted
what was fair for some time. Then she stated shat believed $1,500 would be
appropriate. Mr Collins replied that that wouldvbao be discussed with his wife.
Subsequently an agreement was reached at $1,250s whas understood to be a

payment to settle the minimum wage issue that Mdrénws had legitimately raised.

Mr Collins then got legal advice and had preparedeeord of settlement to be
completed by a mediator. The record of settlenvess set out in standard terms.
Both parties had agreed that changes to the emplotyagreement were needed in
order to ensure that the Minimum Wage Act was cagdplwith in future.

Accordingly the record of settlement also providedthe parties to enter into a new

employment agreement. Accordingly, the key termaiflement was that:

“Blue Sky Wireless Limited will pay within threeydaof the date of signing the new
employment agreement, on a without prejudice andiatieof liability basis, the
compensatory sum of $1,250 (gross) in terms o8¢éc)@) of the Employment Relations
Act 2000.”

Mr Collins made clear to Ms Andrews that the sun$df250 would cover both the
underpayment and any concerns she had had in st@wer how Blue Sky dealt with
this. Mr Collins also explained that the mediatavuld explain the import of the

settlement with Ms Andrews before the matter wdaddinally signed off.

When shown the document Ms Andrews was concerneshit® being told not to
worry about it, that she did not have a new empleytmagreement. She told her

employers that she would look at the document ogbtrand return it the next day.

The next day Mr Bowers, who wanted to clear upuihgerpayment before the pay run
which was made later the next day, approached MEé\ws about signing the terms
of settlement. He told her that if she signechén, the money could be paid that
week, but if she delayed it would have to be death in the next pay run in two
weeks’ time. | accept that Mr Bowers was not puesg Ms Andrews into signing

the document, because it was to Ms Andrews’ adgantnd Blue Sky’s financial
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disadvantage for it to be dealt with that week anttwo weeks later. However, Ms
Andrews believed that Blue Sky was trying to put aver her and she was very
concerned about that, particularly as she had dsomee internet research and
discovered that s.123(c)(i) did not bear any catreh with the issue of underpayment

of wages.

The next day, 29 July, another meeting was helddzt Ms Andrews, her co-worker,
Mr Collins and Mr Bowers. Ms Andrews told Blue Skt she could not sign the
agreement because it had nothing to do with heenpadd wages. Mr Collins said
that that was included in the compensatory paymé&kihen Ms Andrews asked Mr
Collins if he knew what s.123(c)(i) meant, Mr Coflireplied that he did not. The
discussion went round in circles from that poidr Collins made it clear that new
employment agreements could not be signed immdygiate they had yet to be
prepared and as the issue impacted on a numbdherf staff. Ms Andrews did not
trust that if she signed the record of settleméuet would have any say in what was
contained in the new employment agreement. Thatamather reason she declined to
sign the record of settlement. Mr Collins becam&egnely frustrated, while Ms

Andrews became more and more upset and was crying.

It was clear that Ms Andrews was so upset thatdtienot understand what Blue
Sky’s managers were trying to tell her. Ms Andrevented to take the rest of the day
off to see someone about the matters and Mr Catliadlenged her about that, telling
her that she had already agreed to it. | do no@@tc however, that Mr Collins told Ms
Andrews that other issues might have to be broughfor reasons given above. Ms
Andrews accepted that she was “hysterical” at tina¢. Ms Andrews told Blue Sky
that she had not done anything wrong and only veamteat was right. Mr Collins
was annoyed at that comment and forcefully told that he had not done anything

wrong either. He also told Ms Andrews that she puashing his patience.

| accept that Mr Collins was very frustrated bystlgoint and that Ms Andrews
genuinely interpreted his reaction as one of anyeir Collins asked Ms Andrews why
she was changing her mind. Ms Andrews indicatedl $he could not sign anything
until she had a new employment agreement. Mr @olihen told Ms Andrews that

the record of settlement could not be changed Ilsecdwe had got it from the



28.

29.

30.

31.

32.

8
Department of Labour. | accept that that was fesnat the time, but it is one that is
clearly incorrect. At that point all Ms Andrews é about her new employment

agreement was that she would be on a $30,000 pehbgse salary.

Mr Collins wanted to obtain fresh legal advice be tmatter and asked Ms Andrews
and her co-worker to leave so that Blue Sky managéemould discuss what was
going to happen next. Ms Andrews was so upsetdhatwalked over to her desk,
picked up her keys and walked out of the offices Ahdrews then left the offices,
despite her co-worker’s advice to the contrarye $ent straight to her aunt’s office,
where she was sent to see her doctor. Her doat@ lger a medical certificate stating

that she could not work for the next two weeks.

Ms Andrews’ co-worker had informed Mr Collins andr Mowers of Ms Andrews’
leaving. She tried to get hold of Ms Andrews tlglout that day but was

unsuccessful.

The next day, Blue Sky received an email from Mslfws setting out her version of
what had occurred the day before and stated tieatsbded a couple of days to get her
“head right”. She then stated that if any questianose, she only felt comfortable

dealing with her co-worker.

The co-worker managed to contact Ms Andrews on guay where the allegation of
Ms Andrews’ being called fat and lazy by Mr Collimgs raised. She stated that she
had not heard it and this surprised Ms Andrews. Avidrews also told her co-worker

that she was not coming back to work and she as&etb tell Mr Collins this.

On 3 August Mr Bowers emailed Ms Andrews telling kieat he was sorry to hear
from Ms Andrews’ co-worker of her decision. He edtthat once there was formal
advice of her intention, the transition would bedeas smooth as possible. Similarly,
Mr Collins wrote a letter to Ms Andrews dated tlaene date stating that he had been
told that she would be resigning as she did neniditto come back. The letter noted
that Mr Collins and Mr Bowers had tried to contd$ Andrews and that it was not

their intention for her to resign. The letter ained a request for a meeting with Ms
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Andrews to resolve all issues once and for all.e T¢sues to be clarified were as

follows:

“l. The signing of the ‘record of settlement’.

2. To clarify your resigning or not and if not, theen we can expect you back to
work.

3. The supply of a medical certificate for the leavat tyou have taken.”

A meeting was suggested for Thursday.

Ms Andrews replied the next day, Wednesday 4 Ayguating that she was medically
unfit to return until 12 August. She said she \lags not able to attend any such

meeting.

Mr Collins replied on 6 August stating that she haat clarified whether she had
resigned or not. Mr Collins asked her if she caudently contact him to clarify if
she was resigning. On 10 August Ms Andrews retating that due to the stress she
was under she was not capable of giving him an ansvéhe said that she had not

made an absolute final decision.

The matter was then finally clarified on 15 Augudten Ms Andrews wrote formally

resigning, claiming constructive dismissal. Shid salong list of issues had led to her
coming under too much stress. These included palsatacks, the involvement of
her family and the minimum wage and sick leavedassut was clear that by that point

Ms Andrews too had taken legal advice.

The parties attended mediation but were unable esolve their employment
relationship problem. Similarly, attempts to resolhe matter during the course of the
investigation meeting were unsuccessful and a chetion of the Authority is

therefore required.

TheLaw

38.

The evidence shows that Blue Sky had not followecbarse of conduct with the
deliberate and more dominant purpose of coercingAlMdrews to resign. Thus the
emphasis to be taken in this case from the leadagg on constructive dismissal,
Auckland Shop Employees’ IUOW v. Woolworth885) ACJ 963, is the Court of
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Appeal’s finding that a resignation can amount wisamissal where a worker resigns
as a result of a breach of duty by the employerst,Rhe resignation must have been
caused by the breach of duty. Second, the breash lbe of sufficient seriousness to
make it reasonable foreseeable by the employer ttleatemployee would not be
prepared to work under the conditions prevailifithe Court of Appeal then noted that
the issue was whether a substantial risk of retigmavas reasonably foreseeable

having regard to the seriousness of the breach.

All the circumstances must be taken into accouatfiqularly as resignations which
are in fact constructive dismissal situations aalfow from “the straw that broke the
camel's back”. In this regard, a hostile atmospheray be an important factor.
However, incorrect perceptions about events arerealgvant in this context (see
Harrod v. DMG World Media (NZ) Ltf2002] 2 ERNZ 410).

The behaviour of both parties must be taken in ¢betext of their contractual
relationship. Thus it was held MZ Woollen Mills [IUOW v. Distinctive Knitwear NZ
Ltd (1990) 2 NZILR 438 at 448:

“... There was evidence given by workers that Mrsddiah sometimes snapped at them
or spoke to them in a manner which they regardedhagpropriate. That evidence if
accepted, by itself, in the absence of any elenw@nisfairness or oppressive conduct,
is not enough. The law does not compel partiesdontract to do more than perform it
and it does not require them to perform it politehor is this Court empowered to
enforce courtesy in the workplace, no matter howirdble in that environment that
quality undoubtedly is.”

Thus, for instance, during a performance appraisabployers can hold frank
discussions with employees, including the voicing dissatisfaction with the
employee’s performance (sdlew Zealand Institute of Fashion Technology v.ehtk
unreported, Goddard CJ, AC57A/04, 24 November 200Byrthermore, even if an
employer adopts a position that is incorrect, thiges not mean that workers can
peremptorily determine that they have been conielyg dismissed where there is
ample time to seek a resolution through the useéhef Department of Labour’s
Mediation Services (se&lcCammon v. Wellington Free Ambulance Service Inc
unreported, Goddard CJ, WC8/03, 21 March 2003).
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Deter mination on Constructive Dismissal

42.

43.

44.

45.

Ms Andrews had some unfounded concerns about tlyesh& was being treated and
her family investigated, as a result of the diffims Blue Sky had with her cousin.
They were no doubt an important part of her reagonsgeaving Blue Sky and this
must be counted against Ms Andrews in my analysista whether she was
constructively dismissedarrod applied]. The same applies to another of heroresas
for leaving, being her unfounded belief that sheld@davork hours to please herself and

did not have to do any administrative duties.

Ms Andrews was also concerned about certain aspédisr pay, such as not being
paid sick pay, but this was not part of her reaspwhen she decided to leave and

therefore cannot be taken into account either.

In respect of her trust and confidence in Mr Callihdo not consider that her concerns
were sufficiently based on fact and/or sufficiergrious to constitute grounds for a
constructive dismissal. | note in this contexit twaile Ms Andrews could not talk to
Mr Collins easily, she was always able to deal wigh own manager, Mr Bowers. On
the other hand | accept that Mr Collins did let fiisstrations over the situation boil
over on a couple of occasions in a manner whichquéte unhelpful in an employer/
employee relationship. However, the Authority iet rthe arbiter of desirable
standards. In this sense | do not consider thaCwlltins’ actions went beyond an
acceptable manner for any length of time to camstitunfairness or oppression
(Distinctive Knitwearapplied). This is particularly so in view of thect that after Ms
Andrews left she was granted leave and extensfeetefivere made to contact her and

to get her to come back and discuss the issuesnafen to her.

That leaves the issue over the minimum wage. MlirGGodid not handle that matter
with any degree of expertise. However, as sodam@snatter was raised in a manner
that was understandable by Blue Sky, action wasntak remedy Ms Andrews’
concerns. The offer made by Blue Sky was wellxioess of the amount owing under
the Minimum Wage Act. It was simply unfortunateathboth parties did not
understand the implications of the language therewsing in the terms of settlement

or the role of the Mediation Service. Had eithartp taken advantage of the ready
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availability of a mediator, these issues would hagen easily dealt with. However, as
noted above, it was Ms Andrews who precluded furthecussion on these matters,

not Blue Sky.

It therefore follows that as Ms Andrews resignedduse of the way that Blue Sky
dealt with her wage concerns, rather than the tiaat she was paid less than the
minimum wage for a short period, and there was er@msgs breach of duty by Blue

Sky in the way that it handled the issue, then arestructive dismissal can flow from

it.

| therefore dismiss Ms Andrews’ claim for constiuetdismissal.

Outstanding Remuneration | ssues

48.

49.

50.

| note that Ms Andrews has already been paid $82fbb the sum owing over the
minimum wage default issue. | have taken that adoount in determining the sum
owing to Ms Andrews. | accept the calculations enad behalf of Ms Andrews that
she is in fact still owed $3,059.59 gross in asear wages including commissions,

holiday pay and sick leave.

| do not accept that Schedule 2 of the employmgreeanent relating to the repayment
of salary made in advance, i.e. in the nature bbrd, meets the requirements of the
Wages Protection Act 1983 and therefore Blue Skyoarely on it as a deduction
from Ms Andrews’ final pay, which is in effect whiatdid. The same principles apply
to Blue Sky’s claim that it can deduct $668.250ad debts for Star Property Services.

| therefore conclude that in order to resolve thasticular employment relationship
problem, Blue Sky Wireless Limited will pay to MsnAa Andrews the sum of
$3,059.59 gross.

Costs

5l.

Costs are reserved.

G JWood
Employment Relations Authority Member



