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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Aldridge) alleges that he wasustifiably dismissed by the
respondent (Safe) for redundancy, unjustifiablyadisantaged by reason of the
process adopted by Safe, suffered the consequehtesl faith because of breaches
by Safe of its statutory obligations pursuant totisa 4(1A)(c) of the Employment
Relations Act 2000 (the Act) and lastly suffered¢dese of breaches by Safe of the

operative collective agreement.

[2] Safe resists each and every one of those allegadod contends that Mr
Aldridge was dismissed for redundancy after an resit® reorganisation process
resulted in the employer’s conclusion that his yads no longer a necessary part of
the business going forward. Safe also say that the not breach their statutory
duties of good faith, nor did they disadvantageAWiridge by unjustified actions, nor

did they breach their obligations under the opeeadéimployment agreement.

[3] Mr Aldridge commenced employment with Safe on 19/M8&80. He worked
initially as an aircraft tradesperson and thendiamed to what was at that time, the
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only machine shop on site. That single machinep gberformed both engine and
propeller machining. Then with the decommissiorohgircraft being maintained by
Safe, engine machining work ceased and the macsimop performed almost

exclusively propeller machining work.

[4] That situation continued for 15 years with the amechining shop performing
primarily propeller machining work. Then in 19%afe took over engineering work
from the air force and with it absorbed a machinshgp which developed work in
engine and general machining leaving the existiaghime workshop to continue to

do exclusively propeller machining.

[5] A further workshop called the engine repair shog @@entually merged with
the existing machine workshop performing propell@achining to form the
propulsion centre. That change was initiated i0®2@nd predated the restructure
which led to the disestablishment of Mr Aldridgete, about which the present
proceedings are concerned.

[6] When Safe lost the planned for work on upgradireg@4i30 aircraft fleet, the

loss of that work resulted in a large scale restinecwhich Safe says affected all
departments of the enterprise. However, it is ad&mental building block of

Mr Aldridge’s claim that his particular position &afe ought not to have been
affected in any way by the restructure becausedtenever been involved in work
concerned with the C130 fleet.

[7] In any event, Safe made a pronouncement to afl stafl7 February 2010
which amongst other things proposed a reductiorthen total number of aircraft
engineers (one of which was the role which Mr Adde filled).

[8] After a process of consultation a final decisiors\waken to reduce the total
number of aircraft engineers from 40 to 29 and arimnavas developed in
consultation with officials of the New Zealand Emggring Printing and
Manufacturing Union Inc. (the Union), of which Mrldkidge was a longstanding
member, and an assessment was then carried ogt theinmatrix as a consequence
of which Mr Aldridge’s position disappeared andviies made redundant with effect
from 29 April 2010.

[9] Mediation between the parties failed to resolveifiseie and the matter then

proceeded to the Authority in the usual way.
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[10] It will be useful if the Authority addresses thddaving questions:
a. Was the redundancy a genuine one?
b. Was the redundancy effected fairly? and
C. Was the statutory duty of good faith breached?
Wastheredundancy a genuine one?

[11] Safe claim that the redundancy was a genuine othé¢ham no issue is taken by
Mr Aldridge about the genuineness of the redundanile the Authority accepts at
face value Safe’s assessment of its own claim, Atlidority does not accept that
Mr Aldridge is saying that the redundancy was auge® one. A central allegation
made by Mr Aldridge is that there was no need fsrgosition to be disestablished
and there was no justification for that positionnigedisestablished. That means that
Mr Aldridge is contending that insofar as the nestire disestablished his position, it
was not a genuine restructure. No doubt it canabeurately contended that
Mr Aldridge is not claiming that the total restrut is wrongheaded; however, on the
issue of his own position, it is clear he regaldsrestructure as anything but genuine
and if that assessment needs any confirmationarnt lwe found in Mr Aldridge’s
contention that he ought to be reinstated to hdspalsition. That must mean that he
thinks the disestablishment of his role was nogauine decision of the employer. It
follows that in the Authority’s view, Mr Aldridgesi contending that the decision to
disestablish his position is not genuine and trecgss adopted by the employer in
proceeding with the restructure which led to theslof his employment, was itself

also unfair and unjust.

[12] Mr Aldridge’s argument in this regard is based avew about the necessity
or otherwise for his role being disestablished. adienowledges that the employer has
a general right to restructure its business to miakenore efficient. He also
acknowledges that with the loss of the C130 cotfiteatoss not attributed in any way
to Safe, the employer of necessity had to makedomahtal changes to the structure

of the business.
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[13] What Mr Aldridge does not accept is that those &mental changes should
have gone so far as to include his position. Ardalgues that point by the very
simple expedient of pointing out the fact that\Wwk was never in any way affected
by the future or otherwise of the C130 contrachisTwas because he did not do any
work associated with the C130 project and was ftiollg employed prior to the
restructure and indeed afterwards. The veracityhef latter point is confirmed,
according to Mr Aldridge, by the fact that Safedtinuing with his old position but

with somebody else in it.

[14] Conversely, what Safe says about the restructuteist made the decision to
look at the total number of aircraft engineers thatquired right across the business,
that it reduced that total number from 40 to 2% a®nsequence of the application of
the matrix scoring system which it developed injooation with the union and that
on the application of that criteria to Mr Aldridgee was found less fit to continue in

the generic role than other potential candidates.

[15] In particular, Safe reject absolutely the contemtibat Mr Aldridge was in

some sort of specialist role. Safe explicitly o&geMr Aldridge’s characterisation of
his position as a specialist prop shop machinisteicample. Furthermore, Safe
rejects Mr Aldridge’s claim that he was in a “sclearge” position. Notwithstanding
that contention by Safe, the Authority is satisfiedt the factual position was that to
use Mr Aldridge’s own words he was “the only oneowliorked there so he must

have been in sole charge”.

[16] Mr Harragan, the operations manager of Safe tadAththority that Safe had
made the decision to treat all of the workers daimgilar work similarly and assess

them on their core trades skills not on where thegked in the enterprise.

[17] An important aspect of this dispute is the questdrwhether the various
machinist roles (a colloquial but accurate label hee position Mr Aldridge held
along with a number of others at Safe) were actualterchangeable or not.
Mr Aldridge says that “it is just plain wrong fdrg company to say that a machinist is
a machinist and we’re all interchangeable”. Hentaned throughout his evidence
that he was a specialist and he told the Authantyis oral evidence that he had
“developed a body of experience around propellérkhvanother general machinist
would not have”. So Mr Aldridge’s clear evidencasathat notwithstanding the label

attached to his role or indeed to similar rolesit®} others, the jobs being performed
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within that generic heading were quite differerts the Authority has just recorded,
Mr Aldridge claimed a special body of experiencd ardeed went further and denied
Safe’s claim that the machinists could be readitgnichanged. Mr Aldridge said that
just as other machinists could not fulfil the rthat he had fulfilled, so also he would
have difficulty in performing all of the tasks thgéneral machinists or machinists
involved with aircraft engines would habitually fiem. Indeed, when we come to
the next section of this determination, and condide way in which Mr Aldridge was

assessed for the diminished number of positions, wilk see that one of his

complaints was again to use his own words “I wasessed in the operation of
machines that | had never operated or had acces8g@n experienced machinist |

could operate these machines but would need tirteata how.”

[18] To support Mr Aldridge’s contention that his pasitiwas specialised he gave
evidence to the Authority that he had never bededsn recent times by Safe to
assist elsewhere. In other words, Mr Aldridge wasting the Authority to conclude
that Safe regarded his position as so specialissdhe was not able to be considered
for roles, temporary or otherwise, elsewhere ingtnecture. Mr Aldridge confirmed
that historically he had been asked to relievevdigee but that had not happened for
many years. And to support that evidence furthér,Harragan responded to a
question from the Authority at the investigationatieg by confirming that he had
never asked Mr Aldridge to serve elsewhere. MosgeowWr Aldridge gave
unchallenged evidence that when he went on leamergly nobody relieved him;

the work simply built up until he got back.

[19] The Authority will be loath to quarrel with a comm@l judgment of an
employer about a restructure. A decision to shmor®wn a workforce as a
consequence of a major change in business fortingdainly a decision that is
available to an employer to make. However, theseqoences of such a decision
must be fair and equitable and in conformity wiibk taw.

[20] In the present case, Mr Aldridge, while not contestSafe’s right to

restructure in a general sense, does contest Safatdusions about his role being
unspecialised when his specialisation is bornenotifust by his evidence but also by
the evidence of Safe’s only witness. The Authoatyees that the position is a
specialised one. It is particularly difficult teesany other proper conclusion available

when first it seems that both parties behave #wifole was specialised, both parties
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agree that Mr Aldridge did not relieve elsewherd anbody relieved him, and post
restructure, the position remained. Having condudkeat this is a specialised
position, it follows that there is unfairness imiping the position in with others. That

unfairness will sound in remedies.

[21] However, the Authority is not persuaded there ig amidence of bias or
predetermination by Safe nor is the Authority destis there was any evidence
whatever to support a conviction that Safe hadd#etio “get rid of” Mr Aldridge
because of perceived weaknesses. Having reachedahclusion and having already
accepted in the broad sense that it is an empByght to restructure its business to
meet commercial objectives, the Authority is mosluctant to seek to interfere
because, the consequence effectively replacessSedeimercial judgment with the
pronouncement of the Authority and there is amplec@dent to discourage the
Authority from taking that step. However, the Aottty is troubled by the conclusion
that Safe have simply proceeded with a restruaisneg a generic job description for
a common role on the site, without factoring in Weey significant differences in skill
sets for the different roles. That aspect, willthken up in the next section of this

determination.
Wastheredundancy effected fairly?

[22] The Authority is satisfied that this redundancy was effected fairly. The

concerns the Authority has already expressed ifaitesection of this determination
inform a general unease as to the fairness ofribeeps. If an employer overlooks the
manifest differences in role notwithstanding thensageneric title, that can lead to
unfairness and it is difficult, in the circumstascef this case not to be critical of
Safe’s decision to deal with all the machinistsfabey were interchangeable, when

the evidence the Authority was persuaded by, sugdies converse is the case.

[23] Moreover, there must be criticism of the assessmemtess as it applied to
Mr Aldridge. First of all, Mr Aldridge was asseddey Mr Harragan. Mr Harragan is
the operations manager of Safe and impressed theoAly as a straightforward and
honourable man but he readily conceded that hendidhave line management
authority over Mr Aldridge and the area in which \Wwerked and had not done so
since 2007. It was also apparent from the evidericboth parties that they had
virtually no working relationship at all. Mr Aldifge told the Authority for instance

that he “had no interaction with Clive (Mr Harragavhatsoever”. On that basis, it is
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difficult to see how Mr Harragan could have madéaim and just assessment of
Mr Aldridge when they effectively had no workingagonship at all. Of necessity,
Mr Harragan had to rely on selected supervisorsather line managers to comment

to him on the respective skill sets.

[24] Worse than that, it became evident to the Authomitythe course of the
investigation meeting that the effect of the gemapproach taken by Safe to all their
machinists was to seek to evaluate all of thetligdes people in respect of a range of
general machinist skills including the operationnmdéichinery that Mr Aldridge had
never worked on before. Even if it were true tBatfe sought to have all their
machinists capable of performing work on all of thachines that they evaluated in
their matrix, (and that argument must be wrong bseanot all of the machines that
Safe evaluated candidates on are used in the peppeintre for instance) the fact
remains that because Mr Aldridge had not workea asrumber of the machines that
he was tested on, he scored badly. Mr Harragandetl the process in his evidence
by saying that the machinists all needed core ctenpees but as the Authority has
already noted, some of the machinery involved oséhso called core competencies
was not required for the propulsion centre at atl dither skills that were not tested
were. Given that Safe had not decommissionedribygutsion centre and the position
that Mr Aldridge used to occupy still exists, thathority must conclude that Safe’s
determination to treat these skills generically was just mistaken but also unfair to
Mr Aldridge.

[25] A particular example of this difficulty for Safevialves a machine called a
CMC mill/router. Mr Aldridge’s evidence is thatdte was no such machine in the
propeller shop and so he scored nought for theatipaerof that machine. He knows
that he scored nought because he has now seeoconés ke did not see it before he
was dismissed for redundancy, which is anotheicditfy that Safe has which the
Authority will come to shortly. In any event, fpresent purposes, it is a fact that
Mr Aldridge failed to trouble the scorer in relatido the operation of the CMC
mill/router. However, in cross-examination, Mr Ifegan conceded that that machine
was not a core competency of all machinists, nbosténding the fact that it had been
assessed as such in the matrix which chose theimstshwho would leave and the
machinists who would stay after the restructureor8¥ than that, Mr Harragan also
conceded in cross-examination that if one waske taut that factor from the matrix

scores then Mr Aldridge would have overtaken onthefsuccessful appointees.
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[26] Mr Aldridge contends that of the total of 97 pointhich were effectively

available to him from the matrix score fully 54thbse points related to skills or work
which was not familiar to him because of the sdesgd nature of his role. But in
addition to that, Mr Aldridge also contends thatskered very poorly in operating the
grinder. He say$ was the most skilled person there in the use whale range of

grinders. | should have scored the maximum fot thvee But of course because
Mr Aldridge was not shown his scores before disaliand they were simply applied
and redundancy declared on the basis of the aritbahecalculation, he was never
able to comment on those matters. That is unfair ia not what a good and just

employer would do.

[27] In Simpsons Farms Ltd v. Aberhd006] ERNZ 825, Chief Judge Colgan
discussed the law relating to justification in redancy cases. His Honour said at

para 65:

“the Authority ... must consider, on an objective ibas/hether the
decisions made by the employer, and the employegsner of
making those decisions, were what a fair and reabtm employer
would have done in all the circumstances at thevaht time.”

[28] The Authority is not satisfied that a fair and @aable employer would have
lumped all of the machinists together (as Safe did¢n the weight of evidence, to
say nothing of Mr Aldridge’s protestations on thibject, supported the view that the
role Mr Aldridge filled was different in kind frorthe other machinist roles. It is plain
on the evidence that Mr Aldridge raised with Sdfe issue of the uniqueness of his
role, was supported by his union in that regardi botwithstanding those
representations, Safe persevered with the genaw that all machinists were one
and the same.

[29] Nor can Safe successfully defend its consultatioocess either. The

Authority is satisfied that what happened was thate was a rough and ready kind of
agreement between the union and Safe about thetswf the process at a “macro”
level. Safe says this is enough; it is not. ThehArity is satisfied that Safe ought
also to have engaged with employees about theimxrgtores if as a consequence of
those scores, it appeared more likely than notttietemployee would be dismissed
for redundancy. In Mr Aldridge’s case, it is pldinat he would have protested
vociferously about the mark given him in respectht® use of grinders, for example.
His evidence to the Authority suggested that he quaie genuinely perplexed at how
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he could have rated so poorly on that aspect wkesakis he was acknowledged as an

expert in the use of grinders, on the site.
[30] In Simpson’s Farmghe Chief Judge said at para 62:

“Genuine efforts must be made to accommodate thessviof the

employees. It follows from consultation that thetgould be a

tendency to at least seek consensus. Consultatioolves the

statement of a proposal not yet finally decided lmtening to what

others have to say, considering their responses, then deciding

what will bedone”.
[31] In the present case, the only consultation that fdace was consultation with
the union about the process. There was no cotisultat all about the selection of
individual employees such as Mr Aldridge and theihg the position, the Authority
is satisfied that it cannot be said that Safedwaght consensus hadistened to what
others have to sagr indeedconsidered their responseés the Authority has already
remarked in its contemporaneous decisiainbridge v Safe Air Limited2012]
NZERA Christchurch 42, the law in this area wasealewed for the purpose of giving
persons affected by a restructuring proposal trenah to be involved in it and to
comment on it before dismissal eventuates. Mr il was denied that opportunity
and the Authority is satisfied that where therendgs consultation around who was
actually affected by a restructuring proposal thetruth it is not agenuine effort ...

to accommodate the views of the employees ...
Wasthe statutory duty of good faith breached?

[32] The Authority is satisfied that the statutory dafygood faith was breached by
Safe in the way in which it dealt with Mr Aldridgedismissal for redundancy. The
leading case on this aspect is ndMrigley & Ors v Massey Universitj2011]
NZEMPC 37. InWrigley, the full court emphasised the inequality of emyplent
relationships especially in respect to redundantiasons. At para 48, the Court

said:

“Recognition of the inequality of power in employrheslationships
is also directly relevant. When a business is ruestired, the
employer will in most cases, have almost total poweer the
outcome. To the extent that effected employeesimfiagnce the
employer’s final decision, they can do so onlyhéyt have knowledge
and understanding of the relevant issues and a opglortunity to
express their thoughts about those issues. Insdmse, knowledge is
the key to giving employees some measure of pawerduce the
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otherwise overwhelming inequality of power in favoof the
employer.”

[33] It follows from the foregoing passage that Safe faded absolutely to fulfil
its obligations as a good and fair employer angdarticular has breached its duty of
good faith by failing to make available to Mr Aldge sufficient information to give
him a genuine opportunity to participate. In paar, Safe has failed to provide
Mr Aldridge with information in respect to his miatscore and the likelihood that he
would be made redundant such as to enable Mr AJdrtd engage appropriately with
the employer and patrticipate actively in its pracelir Aldridge simply did not know
until after he was dismissed what his matrix scwes, nor even who had assessed
him. Had he had those pieces of information, haldvbave been able to engage with
Safe in a real way and dispute their marking of,hamd the person who had presided
over that assessment. That last observation ismeant to be critical of Mr Harragan
but only to reflect Mr Aldridge’s contention thaedause Mr Harragan was not his
line manager (a point accepted by Mr Harragan Hijngewas not appropriate for
him to be responsible for presiding over Mr Aldrigassessment. As the Authority
noted inBainbridge the provision of the information just referred would likely
have resulted in an exchange between the partigshwhight have suggested an
alternative way forward or perhaps promoted a baitelerstanding between the
parties such as to make the litigation currentlglarway, unnecessary. After all,
s4(1A)(c) of the Actrequires the employer to give the employee an dppity to
comment before the decision is made. That oppibytamust be real and not limited
by the extent of the information made availableéh®gyemployer: Wrigleper Travis

J.

[34] In the present case, the paucity of the informapoovided by Safe actually
precluded any prospect of a genuine engagemenebatihe parties. There was in
truth no real prospect of Mr Aldridge commenting the restructuring proposal.

Again, inSimpson’s Farmghe Chief Judge observed:

“A fair and reasonable employer must, if challengdx able to
establish that he or she or it has complied witle thtatutory
obligations of good faith dealing in section 4 undihg as to
consultation because a fair and reasonable emplagitcomply with
the law.”

[35] Here, the employer has failed to meet the minimtandards required of the

law on consultation, before declaring redundantiyat is the effect of the application
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of the principles inSimpson’s Farmsnd the more recent decisionWrigley. In a
redundancy setting, the statutory obligations aoateon an employer by section 4 of
the Act revolve principally around the requiremeassto consultation Wrigley has
determined the extent of that consultation and fair to characterise the court’s view
as a generous one in terms of the provision ofrin&ion to an employee potentially
affected adversely by a restructuring proposalvihktaconsidered the leading cases,
and reflected on the evidence heard, the Autharitgnclusion is that Safe has failed
to meet the obligations of good faith required Iy statute. It follows that Safe is in
breach of its good faith obligation in respecttsffailure to adequately consult with
Mr Aldridge because it chose to withhold from hindormation which it had in its
possession which was not imbued with confidencéerms of s4(1B) and (1C),
particularly in their refusal to provide to Mr Aidge the matrix scores and the
reasons for those scores and be prepared to emgtgdim around how Safe had
reached the conclusions it had, particularly havegard to Mr Harragan’s lack of
familiarity with Mr Aldridge.

[36] As the Chief Judge observedSimpson’s Farms

Consultation requires more than a mere prior nodfion and must be allowed
sufficient time. It is to be a reality, not a chde. Consultation is never to be treated

perfunctorily or as a mere formality

The reality of this restructure is that by virtoiethe apparent reluctance by Safe to
supply Mr Aldridge with pertinent information abobts own circumstances, they
were denying him the ability to be heard and tliuspuld be said that there was no
real consultation at all in a meaningful way andhmare than a “charade”.

Deter mination

[37] The Authority is satisfied that Mr Aldridge has peal his claim to the limited
extent available at law as a consequence of breacherocess in a redundancy
situation. The contention of a breach of the gtath obligations is also made out.
While the Authority is satisfied that Mr Aldridgead argued against the genuineness
of the redundancy as it affected him, the Authoistyiot persuaded that that is made
out. The employer is entitled to some significeitude in the management of its
affairs and it is available to an employer to nesture its business to meet a reduction

in demand and not to have the fundamental judgmentakes in that regard “second
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guessed” by the Authority. That however is natarice for an employer to ignore its
obligations of honest and fair dealing and itsudtaly duty of good faith, nor is it a

licence to ignore the obligations of the operagweployment agreement.

[38] As the law allows compensation only for the wrorane and the Authority
has concluded only that the process of the redwydamas unfair it is that and only
that that can attract compensation. In any evdht, Aldridge has been paid
compensation for the loss of his position.

[39] The Authority is not persuaded there is a sepdrasel of damage by way of
unjustified action causing disadvantage. Howeves tatter is analysed, the
Authority is not satisfied that there is more thare head of damage as to personal
grievance. The Authority intends to take accourthefbreach of the statutory duty of
good faith in considering the compensatory awardetoedy the identified default.
While the breach of the operative collective agreeims separately pleaded, the
Authority has chosen to analyse the evidence utfierwider personal grievance
banner and to consider the established breachesriasf the proved grievance.

[40] The Authority must consider whether Mr Aldridge hdsne anything to
contribute to the circumstances giving rise to jssonal grievance. There is no

evidence before the Authority to suggest that e 8824 of the Act applied.

[41] Mr Aldridge claims compensation under s123(1C)(ljhe Act together with

lost wages and reinstatement. Dealing with eactha@de matters in turn, the claim
for compensation is made out but only on the lichiteasis circumscribed by the
procedural failings. The evidence given by Mr Addee and his partner as to the hurt,
humiliation and injury to feelings dealt more witte loss of the position than the
losses associated with the procedural failings afe dut the Authority is satisfied

that there is enough in the evidence before idamiify a proper basis for awarding

some compensation again on that limited platform.

[42] In relation to lost wages, the Authority’s view tisat Mr Aldridge has lost
wages not as a consequence of the proceduralggitihthe employer but because the
job has gone as a consequence of a restructurehiliecemployer was entitled to
undertake. It follows that there can be no remfeylost wages applied. Lastly,
Mr Aldridge seeks reinstatement. There is no cldon interim reinstatement.
Mr Aldridge maintains that the law that the Autliprought to apply in respect to his
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reinstatement claim is the law prior to 1 April 20And Safe maintain that the
Authority should apply the current statutory enaatin that is the law after 1 April
2011.

[43] The Authority’s conclusion is that it does not netd determine which
statutory test applies because in either regardAMridge’s claim for reinstatement
must fail. This is because his success in hisopatggrievance is on a strictly limited
footing based as it is on the procedural errorsAthiority has found Safe has made
in dealing with a genuine redundancy situation &mel Authority is satisfied that

reinstatement is not practicable.

[44] The first of those conclusions is self evident th& Authority desires to add
that the issue of practicality is in the Authostyiew based squarely on the evidence
from the employer. Mr Harragan for Safe makesassertion that there is no current
position for a machinist and the Authority is dispd to accept that evidence at face
value. In the Authority’s opinion, it is not apjpreate for it to hoist an extra
employee onto an employer who has undertaken auctiste precisely because of a
need to shed costs from the business. The Aughaoies also that Mr Aldridge has a
preference for appointment under the collectiveeagrent if a vacancy for a
machinist should arise. Mr Harragan in his evigeguaite properly draws attention to

that provision as well.

[45] It follows from the foregoing analysis that the ynémedy that the Authority

can contemplate to resolve Mr Aldridge’s persona\@nce is compensation under
s123(1C)(1) of the Act. In that regard, and to edgnthe grievance identified, the
Authority directs that Safe is to pay to Mr Aldrelghe sum of $5,000 under that
section of the statute. That sum reflects the &thiaspects of the loss and the
breaches of the employment agreement which theokityhhas analysed as part of

the personal grievance.
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Costs

[46] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



